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What Is a settlement and what is it not?

A Thebasisof the/ 2 Y Y A & setilengnfpéocedure,which applies
to cartelsonly, is that the partiesadmit the infringementand their

liability for their participationin it in return for 10% reductionin
the amountof the fine

A It is not a negotiation processc after investigatingthe cartel, the
Commissiorpresentsits caseandit is up to the partiesif they wish
to acceptthe settlement,

A It isnot aninvestigatory took not like plea bargaining in US where
lower fines are available for cooperating. Thisoperation is dealt
with in the EU under our leniency programme
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Procedure

A
A
A
A
A

SettlementRequlatiorand SettlementNotice

Investigationfinalised

Initiation of proceedingwith formal explorationof LJI NJinfei®si Q
Firgt Asettlgmerjt mge,tingvp[esegta}tion by Commissionof WO I & !
2O0SNAMPYPREA RSY OS Q

Accesso W1 S B A R andi3t®ill evidence
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008R0622&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52008XC0702(01)&from=EN

Procedure

A
A
A
A

Secondsettlement meeting agreementon WO I 24455 NIAhdS &
WAl dfaddzSt S a Q

SettlementsW NJ- of B /6 yd&cisitnby College
Thirdsettlementmeeting disclosureof maximumfine

Settlementsubmissiorby parties

A 15daysdeadline

A Voluntarysubmissiorof liability of describedinfringementand commitmentto
payamaximumfine

A Confirmationthat W NJA & K § & Shaw@Beenrespected
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Procedure

A
A
A
A

Statementof Objectiong(reflecting? O I2S NIJA S 6 QU

Reply of parties confirmation that SO reflects settlement
submissiorandno requestfor oral hearing

AdvisoryCommitteemeeting
SettlementDecisionadoption
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Efficiencies

A Settlementis thus a faster caseresolutionmechanisman efficiency
tool, pureandsimple

o it allowsusto do more caseswith the sameresources

o it freesup resourcesn particularto help our ex officio enforcement(important
asthesecasedendto beresourceintensive)

0 it increasedeterrenceasthere is greaterand faster enforcementsinceit allows
the adoptionof adecisionearlierthanin the ordinaryprocedure

A Efficienciegor Commission
A Nofull accesdo file
A Nooral hearing
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Efficiencies

A Efficienciedor parties

10%fine reduction

Lowerlegalcosts

Shorterdecision(mayhelpin private damageclaims)
Quickerandfinal resultation¢ the pageisturned

To o Do o
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Hybrid settlements- 1

A Hybrid someparties settle but others pull out during the process
and both a settlement decisionand a normal decisionhaveto be

adopted

A  TheCommissiormprefersto haveall partieson boardfor settlements
but does see efficiency savingsin hybrids notably savingson
appeals(it is difficult for the partiesto appealon substancewhen
they haveadmitted the infringemen).
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Conclusion on settlements

A
A
A

Extremelysuccessfulhalf of our caseget settled
Win/win for all

Onlyoncedid we haveto stopWa S (i G far®l gohgckt@normal
procedure(smartcardchipscase)
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Background (1)

Main types of Commission decision under Regulati2®03

Article 7 : Infringement
Article 8 : Interim measures
Article 9 : Commitments
Article 10 : No infringement

To To o Ix
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Background (2)

Infringementdecisionsyscommitmentdecisions
A Infringementdecisions

0 Hndaninfringement

0 Mayimposecease& desistorder, finesand/orremedies
A Commitmentdecisions

o Nofindingof infringement

o Nofine

0 Acceptcommitmentsand makethem binding
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Procedure (1)

A Initiative
o Initiative of the parties

o Commissionmust be convinced of parties genuine willingness to
proposeeffectivecommitments

o Commissiometainsmarginof discretion
A Commissiorissuesa PreliminaryAssessment

o Clearlydefinedcompetitionconcerns

o Welldefinedtheory of harmsubstantiatedoy evidence
A Partiessubmitcommitments
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Procedure (2)

A Acceptablecommitmentssssp market test
o Publicationin EU Official Journal + targeted requests for information

o Description of concernslink to commitments text + invitation to
comment

A AdvisoryCommittee
A Final decision
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Choice of infringement decision v
commitments decision (1)

A
A
A
A

Commission hasargin ofdiscretion
Case by case analysis

Excluded cases where the Commission intends to impose a fine (i.e.
cartels, procedural infringements, past infringemants

Not excluded : infringements which could lead to a fine
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Choice of infringement decision v
commitments decision (2)

Factors related to the type alfecision
A Commitmentdecision
o Efficient and swift solving of competition concerns
o Procedurakconomy
A Infringementdecision
0 Fines/deterrence
0 Precedent value
o0 Actions for damages
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Choice of infringement decision v
commitments decision (3)

Casespecificfactors

A Hfective commitmentpossible

A Commitments offered : effective, clear, unconditional, easgntmitor
A Timing

A Number of partieswhether all are willing to offecommitments

NB Overall,commitment decisions work when there is more to gain from
fixing future functioning of the market rather than punishing past conduct
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Scope & type of commitments

A Commitmentscango further than the remedies that the Commission
would have been able to impose in an infringement decisfdroéa
Judgment, Court of Justice

Both behavioural and structural commitmengossible
Choicebased on particular case and commitmeonfttered

But Commission must choose least burdensome among several effective
offers (usually behavioural)

o Do o
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Content of the commitments

A
A
A
A
A
A
A

The commitment itself
Implementationdate
Reporting

ReviewClause
Anti-circumvention clause
Duration &termination
Trustee
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After the Commitments

A Implementing (trusteg
A Monitoring
o Complaintgcustomers competitors, trusteeegulator)
o Commissiorown screening (based on reporting obligatipns
A Sanctions for noitompliance
o Fine
o Periodicpenalty payments
A Reopeningof proceedings on substance possible
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European
Commission

Thank you 1 Questions?

This document has been prepared for the European Commission; however, it reflects the views
only of the author, and the Commission cannot be held responsible for any use which may be
made of the information contained therein.
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