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Presentation Notes
Economic evidence are welcome in the court room.  Their impact on the legal assessment of the case will greatly depends on some essential principles that governs the role of the EU judge in the exercise of his duty.Moreover, specific rules of procedures apply to this type of evidence or actually, the other way around, this specific type of evidence challenges the rules of procedure. Due to the time allocated for my intervention, I had to make a choice among the various aspects that I could have addressed in that regard.  I believe that the most important element that I need to stress in the context of our first meeting resides in the explanation of a fundamental EU principle that put in perspective the use of economic evidence in antitrust litigation before the EU judge: namely, the applicable standard of review.In a second part, I will address a procedural aspect that seems to be specifically underlined: the expertise.   



* * * 

IN EU COURTS’ COMPETITION CASES, ECONOMICS WILL BE USED 
 in the context of GENERAL NOTIONS, such as market definition and market power 

 in the context of SPECIFICITIES of all types of cases: 
 merger cases  e.g., efficiencies 
 agreements cases (aka, “101 cases”)  e.g., economic benefits [101(3) TFEU] 
 abuse of dominance cases (aka, “102 cases”)  e.g., predation  
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Presentation Notes
[See text of the slide]



* * * 

USE OF ECONOMICS IN EU COURTS’ CASES, WILL BE AFFECTED 
in general, by the applicable STANDARD OF REVIEW 

in particular, by the TYPES OF INFRINGEMENTS: 
 agreement cases  notion of restrictions by object or effect 
 dominance cases  effect-based approach 
 merger cases  more economic approach 
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[See text of the slide]As I said, due to time constraint I will not examine the second aspect but will focus on the standard of review. 



Commission decision 

Art. 263 TFEU Art. 261 TFEU 

2 TYPES OF REVIEW 

Legality control Unlimited jurisdiction 
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Therefore let me explain what standard of review the EU judge will apply in antitrust cases, and more specifically in reviewing a Commission decision adopted in this field.  Everything starts with a Commission decision that will be challenged before the EU General Court. 2 types of review will then be applied: on the one hand, the EU judge will control the legality of the decision and, on the other hand, the judge will be able to exercise a competence of full jurisdiction albeit limited to the sanction as I will explain later.  



#1: LEGALITY REVIEW 

 
 

 If illegal  annulment 
 wholly or partially 

 
 ≠ retrial of the case 
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 EU judge will assess the way evidence was used  

Starting Point 
= 

Decision 
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Presenter
Presentation Notes
The legality control answers the question whether of not the decision is legal.  If not, the judge can annul the decision but certainly not adopt a new one.  The consequence of an annulment lies within the competence of the Commission. However, it is in the context of such review that the judge will assess the way evidence was used and, among them, the potential economic evidence. 



#1: LEGALITY REVIEW 

Commission decision 

Legality control 

Comprehensive review Marginal  review 

Art. 263 TFEU 
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Traditionally we distinguish two types of intensity in the exercise of the legality control: a comprehensive review and a more limited control called the marginal review.  



“Comprehensive review”  
 

Definition 
   

      Full and unrestricted review in law and in fact 
 

Scope 
 

 External legality 
 Internal legality 

 

#1: LEGALITY REVIEW 
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Presentation Notes
The comprehensive review of the decision has to be understood as a full and unrestricted review in law and in fact of this decision following the grounds raised by the applicant.Here, as well, we need to distinguish two types of grounds that can support the action for annulment: first, arguments can be raised with regard to what we call the external legality of the Commission decision; Second, arguments can target the internal legality of this decision.  



- Marc Jaeger - 
│ EU General Court  President  

#1: LEGALITY REVIEW 
“Comprehensive review”  

 

Scope 
 External legality 

 

  infringement of essential procedural requirements:  
 

 RESPECT OF RIGHT OF THE DEFENSE DURING ADMINISTRATIVE PROCEDURE 
 

 contradictory principle 
 

 OBLIGATION TO STATE REASONS 
 

 own motion 
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Selected issues 

Economic 
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Presenter
Presentation Notes
Let me start with the external legality.Arguments raised against the external legality of the Commission decision could focus on alleged infringements of essential procedural requirements, such as:the respect of right of the defense during administrative procedure, among which the contradictory principle; or,the obligation to state reason – please note that the violation of such procedural requirement, i.e., motivation, can be raised by the EU judge on his own motion!Each of these infringements can concern economic evidence as illustrated in the two following cases.



STANDARD OF REVIEW IN COMPETITION CASES 

USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PRINCIPLES: CASE ILLUSTRATION - 

#1: LEGALITY REVIEW 
Case T-194/13, UPS/Commission, 7.3.17 

Right of the defense 

 Proposed acquisition of TNT by UPS 
 international express small package delivery market  

 Commission’s prohibition decision 
 SIEC in 15 EU Member States 

 Judicial review  annulment  
 econometric analysis used in decision ≠ used in administrative phase 
 non-negligible changes  UPS missed opportunity to defend itself  

KEY: examination of the functioning of econometric studies 

To assess the 
importance of the 

changes 

To assess the 
impact on the 

applicant 

Presenter
Presentation Notes
First, the judgment underlined the fact that, during the administrative procedure, the Commission used an econometric analysis that was not the one on which it based its final decision.  To assess whether this modification had a true impact on the right of defense of the applicant, the EU judge examined in detail the functioning of the econometric studies to understand whether or not the company was deprived of an essential procedural protection.  At the end, it was decided that UPS missed indeed an opportunity to defend itself and, consequently, the EU General Court annulled the Commission decision.  



STANDARD OF REVIEW IN COMPETITION CASES 
#1: LEGALITY REVIEW 

Case T-162/10, Niki Luftfahrt/Commission, 13.5.15 

Obligation to state reasons 
 Conditional clearance of LH’s acquisition of Austrian Airlines 
 Niki Luftfahrt, AA’s competitor, seeks annulment 

 failure to state reasons re conclusions on competitive situation on air 
routes between Central and Eastern Europe 

 Way for the judge not to be swamped into economic evidence 

Not necessary to go into all the relevant facts and points of law when wording of 
the reasoning but also its context can sufficiently enable: 

 the persons concerned to ascertain the justification of the measure; and, 
 the judge to exercise its power of review 

- Ruling - 

USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PRINCIPLES: CASE ILLUSTRATION - 

Presenter
Presentation Notes
The second case concerns the conditional clearance of an acquisition in the airline sector.  One of the competitors of the acquired company argued that the Commission decision failed to state reasons regarding some competitive analysis of the market.  More economic evidence should have been adduced according to the applicant.However, the judge does not hesitate to go through complex economic analysis, he is not always oblige to do it.  Remember, we are lawyers. Therefore, basic legal principles apply and among them the fact that when the wording of the reasoning and its context sufficiently enable the persons concerned to ascertain the justification of the measure; and, the judge to exercise its power of review, there is no need to ask for more!



#1: LEGALITY REVIEW 
“Comprehensive review”  

 

Scope 
 Internal legality 
  

  all aspects of the infringement 
 

“according to settled case-law, where the Court is faced with an application for 
the annulment of a decision applying Article [101(1) TFEU], it undertakes a 

comprehensive review generally of the question whether or not the conditions 
for the application of Article [101(1) TFEU] are met” 
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Error in facts 
review of facts, assessments of 

evidence 

Error in law 
application and interpretation of 

relevant rules, assessment of facts 

Economic 
Evidence 
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As I previously said, not only arguments against the so-called external legality of the Commission decision can be raised but also against the internal legality of this decision. Basically, this type of arguments are the ones alleging error in facts or error in law committed by the Commission. Arguments based on supposedly errors in facts may involve economic evidence.  Let me come back to the previous example I mentioned in the airline sector.



STANDARD OF REVIEW IN COMPETITION CASES 
#1: LEGALITY REVIEW 

Case T-162/10, Niki Luftfahrt/Commission, 13.5.15 

Assessment of facts 
 Conditional clearance of LH’s acquisition of Austrian Airlines 
 Niki Luftfahrt, AA’s competitor, seeks annulment 

 facts not sufficiently established during the investigation 
 Commission did not have enough time to analyze the responses to 

questionnaire between the submission of revised commitments and 
decision to prepare conditional authorization 

 Proactive role of the judge to exercise its competence 

 MOP to be provided with responses and draft commitments 
 Examination in details 

- Ruling - 

USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PRINCIPLES: CASE ILLUSTRATION - 

Presenter
Presentation Notes
In this case, Niki Luftfahrt, a competitor of the Austrian airline company, Austrian Airlines acquired by the German airline company Lufthansa, considered that the Commission could not have assessed the facts properly since it was clear from the procedure that it did not have enough time to analyze the comments received about the proposed commitments allowing the acquisition to be authorized.The judge did not limit his control to a review of the elements provided in the file but requested, through a measure of organization of the procedure, to be provided with the said comments, and among them economic elements, in order to examine in details whether or not the Commission could have reviewed them in the allocated time.    



#1: LEGALITY REVIEW 
Commission decision 

Legality control 

Comprehensive review Marginal  review 

Art. 263 TFEU 

external legality internal legality 13 
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Presentation Notes
As we have seen, economic evidence can be thoroughly considered by the judge exercising a comprehensive review in the context of his legality control of the Commission decision.  However, this legality control is said to be limited to the manifest error of appreciation, especially when complex economic assessments are at stake and are submitted to the judicial control.  A marginal review should thus be applied in these situations. 



#1: LEGALITY REVIEW 
“Marginal review” 

 
 

          = restricted or limited review or control of manifest error of appreciation 
 

Leave room for Commission  
when exercising its margin of discretion  

 

 No substitution of assessment 
 

 

Application 
Commission’s complex evaluations on economic matters 
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Presentation Notes
Indeed, to respect the allocation of competences between the institutions of the European Union, the administration, i.e. the Commission should have the exclusive competence to assess some situations and benefit of a certain margin of discretion.  These situations include the ones when the Commission has to proceed to complex evaluations on economic matters.  In such hypothesis, the judge is not allowed to substitute his own assessment to the Commission’s. 



USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PRINCIPLES - 

#1: LEGALITY REVIEW 
“Marginal review” 

 The judge must  
 establish that the evidence used is 

 factually accurate 
 reliable 
 consistent 

 determine that the evidence  
 contains all the relevant data to be taken into account to assess 

complex situation 
 is capable of substantiating the conclusions drawn from it 

Case T-201/04, Microsoft I, 17 September 2007 
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Complex Economic 
Assessments 

STANDARD OF REVIEW IN COMPETITION CASES 

- Marc Jaeger - 
│ EU General Court  President  

Presenter
Presentation Notes
His control must be thorough, in that sense that, as indicated in the Microsoft case, many elements come under his review [see text of the slide].
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- PRINCIPLES - 

#1: LEGALITY REVIEW 

“Marginal review” 
 
 
 

“the General Court put forward its own assessment of complex 
economic circumstances and thus substituted its own assessment 
for that of the Commission, thereby encroaching on the discretion 
enjoyed by the Commission instead of reviewing the lawfulness of 

its assessment” 
 

 
Case C-441/07 P, Commission/Alrosa, 29.6.10 
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HOWEVER 

 Limit to EU judge’s competence 

No substitution of 
assessment 

STANDARD OF REVIEW IN COMPETITION CASES 

Presenter
Presentation Notes
The so-called “marginal review” must thus be understood as setting a limit to the judge’s competence when facing alternative solutions based on an assessment of complex economic circumstances.In such situation, the judge must remember that his judicial control cannot lead him to substitute his own assessment to the Commission’s.  In other words, the judge has to limit himself to the review of the lawfulness of the administration’s evaluation and, in no circumstances, must he determine whether or not there was another more appropriate assessment.   



#2: FULL JURISDICTION 

external legality internal legality 

Commission decision 

Legality control Unlimited jurisdiction 

Comprehensive review Marginal  review 

Art. 263 TFEU Art. 261 TFEU 
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Presenter
Presentation Notes
At the outset, I mentioned that the standard of review in competition cases applied by the judge can be of 2 sorts: on the one hand, pursuant to Article 263, the judge will control the legality of the decision.  On the other hand, pursuant to Article 261, the judge is empowered with unlimited jurisdiction.  In the exercise of this power, the use of economic evidence can take another dimension.  However, the scope of this competence is strictly delineated.



 

PRINCIPLE 
 

EU judge has unlimited jurisdiction  
in respect of the amount of the fine 

 

Cases C-272/09 P KME Germany, C-386/10 P Chalkor, C-389/10 P KME Germany, 8.12.11 

#2: FULL JURISDICTION 
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          If there is an illegality  can modify the decision 

THEREFORE 
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[See text of the slide]
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- PRINCIPLES - 

#2: FULL JURISDICTION 
 

PRINCIPLE 
 

EU judge has unlimited jurisdiction  
in respect of the amount of the fine 

 

Cases C-272/09 P KME Germany, C-386/10 P Chalkor, C-389/10 P KME Germany, 8.12.11 
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can substitute its own appraisal for the Commission’s  
 can cancel, reduce or increase the fine 

BUT ALSO 

 Joined Cases C-238/99 P… and C-254/99 P, Limburgse Vinyl Maatschappij and Others,15.10.02 

STANDARD OF REVIEW IN COMPETITION CASES 

Presenter
Presentation Notes
[See text of the slide]
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#2: FULL JURISDICTION 
 

PRINCIPLE 
 

EU judge has unlimited jurisdiction  
in respect of the amount of the fine 

 

Cases C-272/09 P KME Germany, C-386/10 P Chalkor, C-389/10 P KME Germany, 8.12.11 
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    can take any additional elements  
      existed prior the decision or appeared after 

TO DO SO 

Economic 
Evidence 

STANDARD OF REVIEW IN COMPETITION CASES 

Presenter
Presentation Notes
[See text of the slide]Therefore, in the exercise of his unlimited jurisdiction, the judge can clearly accept that new evidence is presented – such as economic analysis – to the extent that this evidential element is related to the assessment of the sanction.  One can easily imagine that the amount of a fine based on the value of sales could be reviewed on the ground that these sales comprise activities not capable of being on competition – as demonstrated by economic evidence – and thus not linked to the infringement.  The door is thus, in principle, widely open to economic evidence in the context of this aspect of the standard of review.Illustration of full jurisdiction: see Annex #1 – Slide on Case T-208/13, Portugal Telecom/Commission, 28.6.16 and Case T-216/13, Telefónica/Commission, 28.6.16



USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PRINCIPLES - 

STANDARD OF REVIEW AT THE GENERAL COURT’S LEVEL 
 

IN COMPETITION CASES  TWO TYPES OF REVIEW 

21 - Marc Jaeger - 
│ EU General Court  President  

STANDARD OF REVIEW IN COMPETITION CASES 

 Legality review 
 full (or comprehensive) review 
 marginal (or limited) review 

 applied to complex economic assessments 

 Unlimited jurisdiction 
 competence to substitute its appreciation to the Commission’s  
 only as to the sanction in itself 

Presenter
Presentation Notes
The use of economics in EU Courts’ cases will thus be intensely affected by the standard of review applied by the EU judge in competition law cases.  It is crucial to keep this element in mind, failing which one could misinterpret the real impact of such type of evidence.  



* * * 

RELEVANT PROCEDURAL RULES  
RE ECONOMICS IN EU COURTS 

  EXPERTISE 
 court’s expertise 
 parties’ experts 
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Presenter
Presentation Notes
Let us turn to the way these evidence are handled.  My colleague, Judge Papasavvas, will address this issue in a more concrete way this afternoon. But before, I would like to tackle one essential procedural aspect relating to the treatment of economic evidence before the General Court: the issue of expertise.   



1. Court’s expertise 
2. Parties’ experts 
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Presenter
Presentation Notes
The first, and legitimate, question you are indeed entitled to raise is the level of expertise, first, available at the General Court to embrace these evidence and, second, required to understand them.
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- PROCEDURES - 

#1: COURT’S EXPERTISE 

JUDGES’ BACKGROUND  

EU judges have no obligation to be specialized 
in any specific legal fields nor any other fields 

The Judges of the Court of Justice shall be chosen from persons whose independence is beyond 
doubt and who possess the qualifications required for appointment to the highest judicial offices 

in their respective countries or who are jurisconsults of recognised competence. 
 

Art. 253-255 Treaty of the Functioning of the European Union 
24 

They shall be appointed by common accord of the governments of the Member States for a term 
of six years, after consultation of the panel that comprises seven persons chosen from among 
former members of the Court of Justice and the General Court, members of national supreme 

courts and lawyers of recognised competence, one of whom shall be proposed by the European 
Parliament.  

AT THE OUTSET 

EXPERTISE 

Presenter
Presentation Notes
In limine, I should underline the fact that, to be a judge at the General Court, there is no requirement to be specialized in any kind of law.  The appointment depends on other criteria such as independency or recognized competence to exercise high judicial office.
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#1: COURT’S EXPERTISE 

JUDGES’ BACKGROUND   
 

 
 

@ the General Court 
NONE 

9 chambers of 3 judges 
Cases allocated to chambers 

3 categories  
86% in chambers of 3 judges 
2% in chambers of 5 judges 

0% single judge 

Experience 
does NOT 

matter 

Nationality  
does NOT 

matter 

competition 
antidumping 

others 

Judicial decision 

intellectual  
property 

Specialization ? 
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ONCE IN CHARGE 

EXPERTISE 

Presenter
Presentation Notes
Moreover, to be in charge of antitrust cases once appointed, there is no need to show any previous experience in this field. There is indeed no specialization at the General Court.  No specialized judges, no specialized chambers. Cases are allocated to a judge in turn and according to three main divisions: intellectual property cases, competition and antidumping cases, and finally all the other cases. 



#1: COURT’S EXPERTISE 

JUDGES’ BACKGROUND  

        New procedural rules adopted by the General Court 
1.7.15 

 

- Art. 25(1) GC’s Rules of Procedure - 

                “the General Court may make one or more Chambers responsible for 

hearing and determining cases in specific matters (…)” 
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HOWEVER KEEP AN EYE ON 
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Presenter
Presentation Notes
I cannot say the introduction of a certain degree of specialization has never been envisaged.  It is even mentioned in the new rules of procedures we adopted in 2015.However, until now, this has been debated without resulting in any kind of outcome modifying our current working methods. 
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- PROCEDURES - 

#1: COURT’S EXPERTISE 

COURT’S EXPERT 

ESTABLISHMENT OF THE GENERAL COURT  
as a SPECIALIZED court  

to adjudicate complex factual cases  
= competition law cases 

PERMANENT ECONOMIST EXPERT 
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1989 

EXPERTISE 

- Marc Jaeger - 
│ EU General Court  President  

Presenter
Presentation Notes
If the judges are not experts in economics, what about having a permanent economic expert at the court?  The Commission has a Chief Economist.  National antitrust authorities in several EU Member States have chief economists.  Why not the General Court?Actually, for the first six years of its existence, the General Court had a permanent economist expert.  It made sense since the General Court was created as a specialized court to handled mainly competition law cases.   
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#1: COURT’S EXPERTISE 

COURT’S EXPERT 

PERMANENT ECONOMIST EXPERT 
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TODAY 

NO permanent economist 

EXPERTISE 

- Marc Jaeger - 
│ EU General Court  President  

 Written procedure = 80% of the case 

 No new plea or element during the 2nd round of pleadings 
 new pleas = inadmissible 

 Global players  internal legal services/departments 

Presenter
Presentation Notes
However, its transformation into a true general court, having jurisdiction in almost 40 legal fields, was accompanied by the disappearance of this permanent economist. It is essential to keep in mind that the procedure before the General Court is mainly written.  We, EU judges, examine the case file on the basis of the parties’ arguments.  We are not adding to the file during the proceedings.  The facts are set from the beginning.  Most of the time, in antitrust cases, the parties are global players with powerful legal advisers providing all necessary evidence – economic ones included – that we can review thoroughly during the written procedure. 
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#1: COURT’S EXPERTISE 

COURT’S EXPERT 

AD HOC ECONOMIST EXPERT 
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Possible 
 Measure of instruction  “Commissioning of an expert’s report 
 Order defines the task and the deadline 
 Expert should take an oath 
 Report served on the parties 
 Expert can be examined, with parties attending 
 Parties may be ordered to pay expert’s costs 

EXPERTISE 

- Marc Jaeger - 
│ EU General Court  President  

Presenter
Presentation Notes
However, this does not exclude the possibility of appointing an ad hoc economist expert.  Our rules of procedure are actually quite detailed in this hypothesis.  Illustration of ad hoc economist expert: see Annex #2 – Slides on Wood Pulp II Case



#1: COURT’S EXPERTISE 

COURT’S EXPERT 

        Designation of ad hoc economist expert 

AD HOC ECONOMIST EXPERT 
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Reality 
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RARE  Why? 
• Duration of proceedings  long 
• EU judge’s role  legality control 
• Parties’ experts  expensive 

Presenter
Presentation Notes
But to be honest such a measure is very rare.  Inadequate also because we can rely on the parties’ economic experts.  



1. Court’s expertise 
2. Parties’ experts 

31 

- USING ECONOMICS IN COURTS -  

THE JUDICIAL PERSPECTIVE FROM THE EU 

PROCEDURES 

 EXPERTISE 
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Presenter
Presentation Notes
Parties’ economic expertise is indeed a common feature of antitrust cases brought before us.  
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#2: PARTIES’ EXPERTS 

32 

“Economic analyses often make up an important part of the evidence in 
competition cases and can be of great value to the Court in 

understanding the relevant economic context. It is thus important to 
obtain information about how an oligopolistic market might react in 

different circumstances.  
 

BUT — and this is the important point — THE FINDINGS OF ECONOMIC EXPERTS 
CANNOT TAKE THE PLACE OF LEGAL ASSESSMENT AND ADJUDICATION.” 

EVIDENTIAL VALUE 
AG Vesterdorf Opinion in Case T-1/89, Rhône Poulenc, 10.7.91 

EXPERTISE 

- Marc Jaeger - 
│ EU General Court  President  

Presenter
Presentation Notes
However one must remember the evidential value given to this type of expertise.  As useful they can be, they though cannot take the place of legal assessment and adjudication!Illustration of parties’ experts (evidential value): see Annex #3 – Slide on Case T‑110/07, Siemens/Commission, 3.3.11 Illustration of parties’ experts (judges’ attitude): see Annex #4



- Beijing, 16 March 2018 - 
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PROCEDURES & PRINCIPLES  
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THE JUDICIAL PERSPECTIVE FROM THE EU 
* * * 

谢谢大家的关注。  

Presenter
Presentation Notes
It results from these considerations that the use of economics in courts does not really raise any insurmountable difficulties for the exercise of the EU judicial review but rather lead to procedural obstacles that need to be address in order to avoid detrimental effects on effective judicial protection.   
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STANDARD OF REVIEW IN COMPETITION CASES 

Case T-208/13, Portugal Telecom/Commission, 28.6.16 
 

 

 

#2: FULL JURISDICTION 

Case T-216/13, Telefónica/Commission, 28.6.16 
 

 

 

& 
 Vivo, mobile operator in Brazil  joint control by PT & Telefónica 
 SPA to transfer exclusive control to Telefónica 

 includes a non-compete clause 
 Commission  clause = market-sharing agreement 

 restriction by object  fine ≈ €80 millions 
 Judicial review: sanction based on value of sales  

 potentially comprising activities not capable of being on competition  
 ≠ linked to the infringement  

Need to determine potential competition 

 NO, 
 sent back to 

the 
Commission 

USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PRINCIPLES: CASE ILLUSTRATION - 
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EXPERTISE 
#1: COURT’S EXPERTISE 

COURT’S EXPERT 
AD HOC ECONOMIST EXPERT 
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Parallel conduct, in itself, will only be held to establish the existence of  

a concerted practice in a scenario where concertation constitutes  

the ONLY plausible explanation for the parallel conduct 
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 UNILATERAL ANNOUNCEMENTS of quarterly prices to customers 
 made in close succession or even simultaneously  

 

 MARKET BEHAVIOR COULD BE EXPLAINED BY PARTICULAR MARKET’S CHARACTERISTICS 
  system of price announcement may be a rational response to  

 long-term contract market and/or need felt by buyer/seller to limit commercial risks 
 announcements were made AT THE REQUEST of the customers  

  similarity in announcements’ dates = result of high degree of transparency ≠ artificial 

  parallelism of transaction prices and price trends explained by: 
 oligopolistic tendencies of the market  
 specific circumstances prevailing in certain periods 

 ECJ overturned the Commission decision! 

 Work of the Court’s experts 

USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PROCEDURES: CASE ILLUSTRATION - 



- Beijing, 16 March 2018 - 

- Marc Jaeger - 
│ EU General Court  President  

PROCEDURES & PRINCIPLES  
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- USING ECONOMICS IN COURTS -  

THE JUDICIAL PERSPECTIVE FROM THE EU 
* * * 
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EVIDENTIAL VALUE 

Case T-110/07, Siemens/Commission, 3.3.11  

Economic study to show no effect of a cartel 

RECENT CHALLENGES FOR EU JUDGES IN COMPETITION CASES 

- FOCUS ON USING ECONOMIC EVIDENCE - 
USING ECONOMICS IN COURTS: THE JUDICIAL PERSPECTIVE FROM THE EU 

- PROCEDURES: CASE ILLUSTRATION - 

The analysis cannot be regarded as a neutral and independent expert report, in 
so far as it was requested and paid for by Siemens and drawn up on the basis of 
information provided by that company, without the accuracy or the relevance 

of that information being subject to any kind of independent assessment.  
 

THEREFORE, it is not possible to attach a level of credibility and, therefore, a 
probative value beyond that of a mere statement from Siemens. 

- Marc Jaeger - 
│ EU General Court  President  



- Beijing, 16 March 2018 - 

- Marc Jaeger - 
│ EU General Court  President  

PROCEDURES & PRINCIPLES  
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- USING ECONOMICS IN COURTS -  

THE JUDICIAL PERSPECTIVE FROM THE EU 
* * * 
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Use of measures of organization of procedures and measures of instruction 
Agreed set of facts 

Questions on hypotheticals/counterfactuals 

Need to formulate in lay language 
Require of different analysis (but no substitution of assessment) 

Credibility of economics’ studies and experts ≠ accuracy 

No specific provision re economic evidence 

Use of adversarial principle 

JUDGES’ ATTITUDE 

EXPERTISE 

- Marc Jaeger - 
│ EU General Court  President  
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